
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 
CASE NO.:PFA/GA/1393/00 
 

In the complaint between: 
 
KCBH              Complainant 
 
and            
 
Federated Timbers (Pty) Ltd          First respondent 
 
PPWAWU Provident Fund               Second respondent 
 
Fedsure Life Assurance Limited        Third respondent 
 
 
PRELIMINARY DETERMINATION IN TERMS OF SECTION 30J OF THE 
PENSION FUNDS ACT OF 1956  
 
 

1. This is a complaint lodged with the Pension Funds Adjudicator relating to 

the fund’s repudiation of the complainant’s claim for a disability benefit. No 

hearings were conducted and therefore, in determining this matter, I have 

relied on the documentary evidence and the investigation conducted, under 

my supervision, by my investigator, Lisa Shrosbree. 

 

2. The complainant commenced employment with Federated Timbers (Pty) 

Ltd (“the company”) on 1 March 1994 and simultaneously became a 

member of the Federated Provident Fund (“the fund”). On 1 April 1997 the 

complainant transferred to the PPWAWU Provident Fund administered by 

NBC Negotiated Benefits Consultants (Pty) Ltd. 

 

3. In January 1999 the complainant was diagnosed by her general 

practitioner, Dr de Bruin, as having symptoms of work related stress and 

anxiety and was hospitalised on two occasions. Dr de Bruin submitted a 

confidential report dated 22 February 1999 wherein he stated that the 
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complainant had loss of memory and poor concentration and, in his 

opinion, she could no longer work anymore. 

 

4. Whilst undergoing treatment the complainant received a total and 

temporary disability benefit from Fedsure Life Assurance Limited 

(“Fedsure”) in terms of a policy of insurance between Fedsure and the 

fund. In terms of the said policy the temporary disability benefit becomes 

payable after a member has been disabled for a period of three months 

after which it is payable for 12 months. The complainant became disabled 

on 18 January 1999 and accordingly received a temporary disability benefit 

for the period 19 April 1999 to 18 April 2000.  

 

5. Whilst receiving the total and temporary disability benefit from Fedsure, the 

complainant lodged a claim for a total and permanent disability benefit with 

the fund in terms of rule 6 of the special rules which reads: 

 
For the purpose of this Special Rule “Disablement” means a Member’s condition 

which satisfies the provisions governing disablement as set out in the policy 

issued by the Registered Insurer. 

 

6. Fedsure is also the registered insurer of the fund’s total and permanent 

disability benefit. The relevant clause in the policy between the fund and 

the Fedsure referred to above defines total and permanent disability as 

follows: 

 
A Life Assured shall be considered to be totally and permanently disabled if he  

 

(a) sustains an injury, accident or illness which renders him incapable of 

engaging in his own normal occupation or any other occupation for and 

in which, in  Fedsure Life’s opinion, he could reasonably be considered 

capable of engaging by virtue of his training and general experience for 

remuneration or profit for a period of 26 consecutive weeks; 
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PROVIDED, however, that Fedsure Life is then satisfied that the 

disability will remain total and permanent; OR  

(b) has complete and incurable paralysis or insanity; OR 

(c) suffers the severance at or above the wrists and ankles respectively of 

both hands, or both feet, or one of each; OR 

(d) suffers complete and irrecoverable loss of sight in both eyes 

 

7. Thus in order to be entitled to the disability benefit, a member must be 

incapable of engaging in his own normal occupation or any other 

occupation for which she, in Fedsure’s opinion, could reasonably be 

considered capable of engaging in by virtue of his training and experience. 

 

8. Fedsure concluded that the complainant did not fall within the ambit of the 

definition of disability and accordingly repudiated her claim. This forms the 

basis of the complaint. 

 

9. The question for determination is whether, on the basis of the medical 

evidence, Fedsure exercised its discretion reasonably in declining the 

complainant’s claim, that is, whether it took all relevant considerations into 

account and excluded irrelevant considerations. 

 

10. Ms Muriel du Toit, a clinical psychologist, submitted a report dated 23 

January 1999 the essence of which reads: 

 
Mrs H’s responses indicate that there is no psychotic process… it is difficult for 

her to identify with other people and she has developed distrust in others…it is 

therefore recommended that Mrs H be medically boarded as her mental state is 

very fragile at this stage. She will be able to have a normal life on condition that 

she continue with the psychotherapy and that she will not be exposed to 

stressful, unstructured situations. 

 

11. Ms du Toit appears to provide a summary of the complainant’s own 

description of her symptoms rather than an objective psychological 
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assessment. The report therefore does not really assist in the enquiry at 

hand. 

 

12. Ms Elise Beeby, also a clinical psychologist submitted a brief report dated 

27 January 1999 which reads: 

 
Mrs H is under my treatment for severe depression and stress. She is unable to 

cope with the workload and stress at work and is in my opinion medically unfit 

for this post.  

 

I suggest that she resumes her duties on the 15th February. 

 
She has been hospitalised from 18th January 1999 till 1 February 1999.  

 

13. Again, this report is somewhat brief and lacking in objective opinion. Ms 

Beeby also appears to contradict herself. On the one hand she states that 

the complainant is medically unfit for her normal work. On the other hand, 

she suggests that the complainant resume her duties on 15 February.  

 

14. In spite of the above, the value of Ms Beeby’s report is that it corroborates 

Ms du Toit’s evidence that the complainant’s condition is serious and she is 

unable to cope at work. 

 

15. Dr Brink, a registered psychiatrist, submitted two undated reports which 

appear to provide more objective evidence of the nature of the 

complainant’s depressive illness than those of Ms du Toit and Ms Eeby.  

 

16. Dr Brink states that the complainant was hospitalised at Flora Clinic for a 

severe Major Depressive Episode on 19 January 1999. Her symptoms 

included severe depressed mood, physical and psychological anxiety, 

anhedonia, insomnia, low drive, impaired work and social functioning and 

suicidal thoughts. Dr Brink states that although the complainant showed 
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some initial response to the antidepressant medication prescribed for her, 

she failed to have a full response thereto. According to Dr Brink, the 

complainant’s underlying personality traits and chronic nature of her 

condition limits her prognosis. She states that  

 
In my opinion she is still currently unable to do her job, as she struggles to cope 

with simple life tasks. Although future treatment is suggested for maintenance, 

in the light of the above facts her condition seems chronic with limited 

prognosis. 

 

17. The essence of Dr Brink’s reports is that the complainant’s depressive 

illness causes her severe functional impairment in work and social 

functioning and thereby, by implication, she is incapable of pursuing her 

occupation as a clerk or any other occupation. 

 

18. Dr Brink then submitted a further follow up psychiatric report dated 20 

March 2000 which reads: 

 
The patient has since our previous writing received constant psychotherapy … 

She also received constant medication for her double depression (Major 

Depression superimposed on Dysthymic Mood Disorder) and comorbid 

generalized anxiety. Her medication was changed early year 2000 to Efexor XR 

75mg, with limited effect. 

 

Thus in spite of 3 courses of antidepressant drugs … in combination with 

longterm cognitive psychotherapy, her condition seems chronic with limited 

prognosis. Her underlying Dependent and Avoidant Personality traits as well as 

the chronic nature of her Axis 1 disorder limits her prognosis. In my opinion she 

is currently still unable to function in her work environment, as her social as well 

as her work functioning is still severely impaired … 
 

19. The thrust of this report is that the complainant has a serious depressive 

illness from which she is unlikely to recover.  
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20. Ms du Toit also submitted two follow up reports. The first dated 18 August 

1999 reads in part: 

 
Mrs H exhibits signs of free floating anxiety. She is extremely vulnerable and 

subsequently avoidant. She has difficulty even identifying let alone handling the 

demands made on her.  

 

No psychotic process can be detected, but she experiences her environment as 

overwhelming. Mrs H represses her feelings through passivity…. 

 

Major areas of functioning such as work and interpersonal relation are markedly 

affected by this disorder. This breakdown in her mental state makes her very 

susceptible to stress and other conditions. 

 

She cannot handle change and will not cope in a changing environment, as this 

will induce a recurrence of the major depressive episode. 

 

21. The second follow up report dated 31 March 2000 reads: 

 
Mrs H has been under my treatment since January 1999, for anxiety and major 

depression … She is also receiving psychiatric treatment. Mrs H is currently 

disabled from her own occupation as she cannot handle the demands put on 

her at work or even socially. She has made progress in psychotherapy but still 

suffers from anxiety … 

 

Mrs H is a chronic patient and requires long term therapy.  

 

22. Again, Ms du Toit’s follow-up reports appear to comprise more the 

complainant’s own account of her symptoms than an objective medical 

assessment of the complainant’s condition. 

 

23. Fedsure thereafter received an assessment report from the Health 

Management Solutions Department of Alexander Forbes in respect of the 

complainant’s claim. The fund explains that although NBC Negotiated 

Benefits Consultants (Pty) Ltd is no longer a division of Alexander Forbes 
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Financial Services, disability benefit claims of the PPWAWU Provident 

Fund are still assessed by the said department of Alexander Forbes in line 

with the policy of the insurer. The said assessment report dated 20 April 

2000 reads in part: 

 
Ms H suffers from a severe depressive disorder. 

In view of the available medical evidence, Ms H could still considered to be 

totally disabled from performing her own occupation, as she cannot cope with 

the demands of her job. 

Mrs H is currently getting Total and Temporary Disability Benefits. 

Ms Du Toit reported that the claimant’s condition would still require long term 

psychotherapy. 

According to Dr Brink and Prof. Hart, Mrs H’s condition would not improve to an 

extend that she could cope with any gainful occupation, even if psychotherapy is 

continued. [sic] 

In accordance with the Universal Disability Rating Scale, Ms H could be 

considered to be 78% disabled. It is therefore unreasonable to expect her to 

perform another occupation.  

Disability Management Service is of the opinion that the claimant qualifies for 

Total and Permanent Disability benefits. 
 

24. The above report prompted Fedsure to arrange for an independent report 

from an external psychiatrist, Dr Mike Ewart Smith. Dr Smith’s report dated 

7 June 200 was based on the three psychiatric reports of Dr Brink and the 

three psychological reports of Ms du Toit. It reads: 
 
You requested an opinion with regard to Mrs H’s claimed psychiatric impairment. I 

reviewed the documents which you made available, with particular reference to the 

following clinical reports: 

3 Psychiatric reports, Dr Brink, 2 of them undated and 20/3/00 

3 psychological reports, Ms Du Toit, 23/1/99 18/8/99 31/3/00 

The following comments are based on the contents of these reports. I have not 

seen Mrs H.  

This 41 yr old creditor’s clerk was referred to Dr Brink by her GP for a severe major 

depressive episode on 19/1/99 and was admitted to the Flora Clinic for a few days. 

She received Cipramil 20mg daily and Xanor. Blood tests were performed. She 
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was seen by Muriel Du Toit, psychologist. At follow up on 3/2/99 Dr Brink decided 

that the depression seemed resistant and changed the antidepressant to Luvox. 

Mrs H was readmitted from 12/2/99 to 17/2/99 and the dose of Luvox increased. 

At that time Dr Brink noted that combination therapy and ECT would probably be 

considered if she did not improve. (This has not actually been tried) In August 1999 

Dr Brink diagnosesd Double Depressiion on Axia1. She also noted low iron levels, 

on treatment, on Axis 111. She considered that Mrs H was still unable to do her job 

as she still struggled with simple life tasks. She felt the condition was chronic with 

limited prognosis. 

On 20/3/00 Dr Brink reported that Mrs H’s medication had been changed early in 

2000 to Efexor XR75mg daily, with limited effect. 

She also noted Mrs H had received a significant set back due to a break-in at home 

in September 1999 during which she was tied up and traumitised and after which 

Mrs H experienced post-traumatic stress symptoms.  

In her first report of 23/1/99, Ms Du Toit recommended that Mrs H should be 

medically boarded. From a psychiatric point of view this was grossly premature. 

Perhaps she intended to suggest that Mrs H should decide to resign without 

waiting for possible recovery. Ms Du Toit’s ongoing  reports suggest that she has 

maintained this approach in her treatment which presumably has not, therefore,  

been aimed at attempting to rehabilitate Mrs H to the work place. Mrs H had 

apparently developed a phobic reaction to her job and was also concerned about 

the prospect of possible retrenchment.  

In her report of 31st March 2000 Ms Du Toit gave her very contentious opinion on 

the possible role of ECT in the management of this case. Thus, Mrs H would now 

be expected to have reinforced negative attitudes to that possible treatment, 

whether or not Dr Brink had actually decided to recommend it. 

  

The available evidence is that Mrs H developed a first episode of Major Depression 

for which she received specialist treatment from January 1999. She has had trials 

of 3 antidepressants with apparently little response. She has seen the psychiatrist 

infrequently. Unfortunately, her psychotherapist apparently motivated for medical 

boarding from the outset of treatment. This may well have added an latrogenic 

component and this approach commonly reinforces the “work phobia” associated 

with the depression. 

 

However Mrs H cannot be blamed for that and all the available evidence suggests 

that she has shown minimal response in spite of complying the specialist 
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multidisciplinary treatment for 16 months. If is was decided to pursue this case 

further, it might be helpful for an occupational therapist to assess Mrs H at a home 

visit and, at some stage, she could be seen by myself or another non-treating 

psychiatrist.  

 

From a psychiatric point of view, treatment resistant depression normally implies 

that there has been inadequate response after at least 2 years of treatment which 

would have included the possibilities discussed by Dr Brink but not implemented. 

 

25. On the basis of Dr Smith’s report the fund repudiated the complainant’s 

claim in a letter to the fund dated 27 June 2000 which reads: 

 
7. ASSESSMENT 

 
The submitted medical evidence reveals that the claimant has had 3 

trials of anti-depressants with apparently little response. However, she 

has also seen the psychiatrist infrequently. The psychotherapist 

apparently motivated for medical boarding from the outset of the 

treatment ie: medical boarding was prematurely recommended and 

without knowing the results of the treatment would be. [sic] 

It is also not clear whether Dr Brink’s recommendations were 

implemented and followed through. Notwithstanding the above, the 

claimant is suffering from a treatable condition and indications are that 

she requires careful monitoring to ensure that she receives and 

complies with OPTIMAL treatment recommended. It is therefore 

suggested that she return to her Psychiatrist to be appropriately treated. 

Whilst it is accepted she is currently disabled from performing the duties 

of her occupation, her condition is not considered permanent. 

 

8. DECISION 

 
8.1 Total temporary Disability 

Previously admitted from 19.04.1999 until 18.04.2000. 

(Maximum 12 months payment period) 

 

8.2 Total Permanent Disability  
No benefit will therefore become payable. 
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26. Thus, in its letter of repudiation, Fedsure quotes almost verbatim from Dr 

Smith’s report. Furthermore in neither its letter of repudiation nor its 

response to the complaint does Fedsure canvass Dr du Bruin’s confidential 

report wherein he states that, in his opinion, the complainant could no 

longer work anymore or Dr Brink’s emphatic medical opinion which was 

based on three consultations with the complainant that her chronic 

depressive illness has responded only minimally to treatment and causes 

her severe functional impairment in work and social functioning. 

 

27. Fedsure also does not appear to have properly considered Alexander 

Forbes’s assessment report wherein it unequivocally states that, in its 

opinion, the claimant qualifies for Total and Permanent Disability benefits. 

 

28. Although, as stated previously, the reports of Ms du Toit and Ms Beeby are 

not sufficiently objective to carry significant weight, they are still relevant 

and accordingly require consideration.  

 

29. Ms du Toit opines that the complainant’s condition is sufficiently serious to 

warrant medical boarding. Ms Beeby describes the complainant’s 

depression as severe and opines that she is unfit to continue her duties at 

work. Again, Fedsure fails to canvass this medical evidence. 

 

30. Therefore it would appear as if Fedsure relied on Dr Smith’s report to the 

exclusion of the other medical evidence. This is somewhat puzzling since, 

as Dr Smith confirms, he did not even examine the complainant. His report 

was based solely on the medical opinion of other specialists.  

 

31. In addition, I do not agree with Fedsure’s interpretation of Dr Smith’s report. 

For example, Dr Smith states that the available evidence suggests that, in 

spite of complying with multidisciplinary treatment for 16 months, the 
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complainant has shown minimal response. The implication is that the 

complainant’s condition would appear to be permanent. Yet in its letter of 

repudiation Fedsure states that the complainant is suffering from a 

treatable condition, making no reference to medical evidence to support 

such contention.  Dr Smith’s report certainly provides no such support.  

 

32. Dr Smith then goes on to say that if it were decided to pursue the case 

further, it might be helpful for an occupational therapist to assess the 

complainant at a home visit and then at some stage, she could be seen by 

himself or another non-treating psychiatrist. Dr Smith thereby recommends 

that further investigation into the nature of the complainant’s illness be 

considered and, by implication, that the available medical evidence is 

inconclusive. He certainly does not rule out the possibility that the 

complainant’s depressive illness does in fact render her totally and 

permanently incapable of working.  

 

33. However neither in its letter of repudiation nor in its response to the 

complaint, does Fedsure deal with this aspect of Dr Smith’s report. In fact, 

in its response, Fedsure confirms that it was Dr Smith’s comment that the 

complainant had apparently developed a phobic reaction to her job and 

had reinforced negative attitudes to treatment which resulted in the claim 

being declined.  

 

34. If Fedsure was going to rely on Dr Smith’s report to the exclusion of the 

other medical evidence, one could reasonably expect it to have considered 

the report in its entirety.  

 

35. In light of the above, I am not satisfied that Fedsure took all relevant 

considerations into account in the exercise of its discretion and accordingly 

erred in repudiating the complainant’s claim. 
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36. All the doctors who examined the complainant concur that she suffers from 

a chronic depressive illness from which she is unlikely to recover. 

Fedsure’s own assessors, Alexander Forbes, advised Fedsure to admit the 

complainant’s claim. Furthermore Dr Smith, upon whose report Fedsure 

relied does not rule out the possibility that the complainant may qualify. The 

medical evidence thus strongly supports the complainant’s case that she is 

entitled to the permanent disability benefit. 

 

37. As stated, there has been no oral hearing in this matter. Justice therefore 

requires that the parties be given a further opportunity to advance 

additional submissions and evidence in relation to the findings in this 

preliminary determination. 

 

38. I accordingly issue a rule nisi in terms of which the parties are called upon 

to show cause, on or before 9 November 2001, why the following final 

order should not be granted: 

 

The third respondent is directed to pay the complainant the total 

and permanent disability benefit in terms of its policy of insurance 

with the second respondent together with interest at the rate 

prescribed by the Prescribed Rate of Interest Act from 19 April 

2000 to date of payment. 

 

 

DATED at CAPE TOWN this 9th day OCTOBER 2001. 

 

 

...................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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